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§ 313(k) of the Act, as amended (19 
U.S.C. 1313(k)). 

(b) Requirements. Tradeoff must occur 
between two separate legal entities but 
it is not necessary that the entity ex-
changing the imported merchandise be 
the importer thereof. In addition, 
tradeoff must consist of an exchange of 
same kind and quality merchandise 
and nothing else (the exchange may be 
of different quantities of same kind and 
quality merchandise, but may not in-
volve the payment or receipt of cash 
payments or other than same kind and 
quality merchandise). If the quantities 
of merchandise exchanged are dif-
ferent, the lesser quantity shall be the 
quantity available for drawback. If the 
quantity of domestic merchandise re-
ceived is greater than the quantity of 
imported merchandise exchanged, the 
merchandise identified for drawback 
shall be the portion of the domestic 
merchandise equal to the quantity of 
imported merchandise which is first re-
ceived. 

(c) Application. Each would-be user of 
tradeoff, except those operating under 
an approved specific manufacturing 
drawback ruling covering substitution, 
must apply to the Entry Process and 
Duty Refunds Branch, Regulations and 
Rulings, Office of International Trade, 
CBP Headquarters, for a determination 
of whether the imported and domestic 
merchandise are of the same kind and 
quality. For those users manufacturing 
under substitution drawback, this re-
quest should be contained in the appli-
cation for a specific manufacturing 
drawback ruling (§ 191.8). For those 
users manufacturing under a general 
manufacturing drawback ruling 
(§ 191.7), the request should be made by 
a separate letter. 

[T.D. 98–16, 63 FR 11006, Mar. 5, 1998; 63 FR 
15288, Mar. 31, 1998] 

§ 191.12 Claim filed under incorrect 
provision. 

A drawback claim filed pursuant to 
any provision of § 313 of the Act, as 
amended (19 U.S.C. 1313) may be 
deemed filed pursuant to any other 
provision thereof should the drawback 
office determine that drawback is not 
allowable under the provision as origi-
nally filed, but that it is allowable 
under such other provision. To be al-

lowable under such other provision, the 
claim must meet each of the require-
ments of such provision. The claimant 
may raise alternative provisions prior 
to liquidation or by protest. 

[T.D. 98–16, 63 FR 11006, Mar. 5, 1998; 63 FR 
15288, Mar. 31, 1998] 

§ 191.13 Packaging materials. 

(a) Imported packaging material. Draw-
back of duties is provided in § 313(q)(1) 
of the Act, as amended (19 U.S.C. 
1313(q)(1)), on imported packaging ma-
terial when used to package or repack-
age merchandise or articles exported or 
destroyed pursuant to § 313(a), (b), (c), 
or (j) of the Act, as amended (19 U.S.C. 
1313(a), (b), (c), or (j)). Drawback is pay-
able on the packaging material pursu-
ant to the particular drawback provi-
sion to which the packaged goods 
themselves are subject. The drawback 
will be based on the duty, tax or fee 
paid on the importation of the pack-
aging material. The packaging mate-
rial must be separately identified on 
the claim, and all other information 
and documents required for the par-
ticular drawback provision under 
which the claim is made shall be pro-
vided for the packaging material. 

(b) Packaging material manufactured in 
United States from imported materials. 
Drawback of duties is provided in 
§ 313(q)(2) of the Act, as amended (19 
U.S.C. 1313(q)(2)), on packaging mate-
rial that is manufactured or produced 
in the United States from imported 
materials and used to package or re-
package articles that are exported or 
destroyed under § 313(a) or (b) of the 
Act, as amended (19 U.S.C. 1313(a) or 
(b)). Drawback is payable on the pack-
aging material under the particular 
manufacturing drawback provision to 
which the packaged articles them-
selves are subject, either 19 U.S.C. 
1313(a) or (b), as applicable. The draw-
back will be based on the duty, tax, or 
fee that is paid on the imported mer-
chandise used to manufacture or 
produce the packaging material. The 
packaging material and the imported 
merchandise used in its manufacture or 
production must be separately identi-
fied on the claim, and all other infor-
mation and documents required for the 
particular drawback provision under 
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which the claim is made must be pro-
vided for the packaging material as 
well as the imported merchandise used 
in its manufacture or production, for 
purposes of determining the applicable 
drawback payable. 

[T.D. 98–16, 63 FR 11006, Mar. 5, 1998, as 
amended by T.D. 02–16, 67 FR 16637, Apr. 8, 
2002] 

§ 191.14 Identification of merchandise 
or articles by accounting method. 

(a) General. This section provides for 
the identification of merchandise or ar-
ticles for drawback purposes by the use 
of accounting methods. This section 
applies to identification of merchan-
dise or articles in inventory or storage, 
as well as identification of merchan-
dise used in manufacture or production 
(see § 191.2(h) of this subpart). This sec-
tion is not applicable to situations in 
which the drawback law authorizes 
substitution (substitution is allowed in 
specified situations under 19 U.S.C. 
1313(b), 1313(j)(2), 1313(k), and 1313(p); 
this section does apply to situations in 
these subsections in which substitution 
is not allowed, as well as to the sub-
sections of the drawback law under 
which no substitution is allowed). 
When substitution is authorized, mer-
chandise or articles may be substituted 
without reference to this section, 
under the criteria and conditions spe-
cifically authorized in the statutory 
and regulatory provisions providing for 
the substitution. 

(b) Conditions and criteria for identi-
fication by accounting method. Manufac-
turers, producers, claimants, or other 
appropriate persons may identify for 
drawback purposes lots of merchandise 
or articles under this section, subject 
to each of the following conditions and 
criteria: 

(1) The lots of merchandise or arti-
cles to be so identified must be fun-
gible (see § 191.2(o) of this part); 

(2) The person using the identifica-
tion method must be able to establish 
that inventory records (for example, 
material control records), prepared and 
used in the ordinary course of business, 
account for the lots of merchandise or 
articles to be identified as being re-
ceived into and withdrawn from the 
same inventory. Even if merchandise 
or articles are received or withdrawn 

at different geographical locations, if 
such inventory records treat receipts 
or withdrawals as being from the same 
inventory, those inventory records 
may be used to identify the merchan-
dise or articles under this section, sub-
ject to the conditions of this section. If 
any such inventory records (that is, in-
ventory records prepared and used in 
the ordinary course of business) treat 
receipts and withdrawals as being from 
different inventories, those inventory 
records must be used and receipts into 
or withdrawals from the different in-
ventories may not be accounted for to-
gether. If units of merchandise or arti-
cles can be specifically identified (for 
example, by serial number), the mer-
chandise or articles must be specifi-
cally identified and may not be identi-
fied by accounting method, unless it is 
established that inventory records, pre-
pared and used in the ordinary course 
of business, treat the merchandise or 
articles to be identified as being re-
ceived into and withdrawn from the 
same inventory (subject to the above 
conditions); 

(3) Unless otherwise provided in this 
section or specifically approved by Cus-
toms (by a binding ruling under part 
177 of this chapter), all receipts (or in-
puts) into and all withdrawals from the 
inventory must be recorded in the ac-
counting record; 

(4) The records which support any 
identification method under this sec-
tion are subject to verification by Cus-
toms (see § 191.61 of this part). If Cus-
toms requests such verification, the 
person using the identification method 
must be able to demonstrate how, 
under generally accepted accounting 
procedures, the records which support 
the identification method used account 
for all merchandise or articles in, and 
all receipts into and withdrawals from, 
the inventory, and the drawback per 
unit for each receipt and withdrawal; 
and 

(5) Any accounting method which is 
used by a person for drawback purposes 
under this section must be used with-
out variation with other methods for a 
period of at least one year, unless ap-
proval is given by Customs for a short-
er period. 
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